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WSCA Contract No. 01910
Breast Pumps and Related Accessories

PARTICIPATING ADDENDUM
Between
Medela Inc.
And
The State of Arizona

1. Scope

The purpose of this Contract is to faciiitate the as-needed purchase of Manual and Electric Breast Pumps, Double
Pumping Kits, and related accessorles for participating members of the Western States Contracting Alliance (WSCA).

This addendum covers the WSCA Breast Pumps Contract lead by the State of Washington, for members of WSCA or
NASPO, for use by Participating Entity’s programs, inciuding Women, Infants & Children Programs office.

2. Participation

Use of specific WSCA or NASPO cooperative contracts by other agencies, political subdivisions and other entities
(including cooperatives) authorized by an individual state’s statutes to use state contracts are subject to the approval of
the respective State Chief Procurement Official. Issues of interpretation and eligibility for participation are solely within
the authority of the State Chief Procurement Official.

3. Modifications or Additions to Master Price Agreement

3.1. Additions

3.1.1.

31.2,

3.1.3.

3.1.4.

State of Arizona Uniform Terms and Conditions
{See Attachment 3.1.1.)

Eligible Agencies (Statewide)

This contract shall be for the use of all State of Arizona departments, agencles, commissions and
boards. In addition, eligible universities, political subdivisions and nonprofit educational or public health
institutions may participate at their discretion. In order to participate in this contract, a university, political
subdivision, or nonprofit educational or public heaith institution shall have entered into a Cooperative
Purchasing Agreement with the Depariment of Administration, State Procurement Office as required by
Arizona Revised Statutes § 41-2632. ‘

Term of Contract

Notwithstanding any future amendments, this PA shall begin on the date of execution of this PA and
shall remain in effect for one year unless terminated, canceled, or extended. The State at its sole option
may extend the PA for four additional one-year terms if the Master Price Agreement is still valid.

Insurance Requirements

The Contractor shall procure and maintain, untii alt of their obligations, including any warranty periods
under this Contract, are satisfled, insurance against claims for injury to persons or damage to property
which may arise from or in connection with the purchase and or use of the commodity.

The insurance requirements herein are minimum requirements for this Contract and in no way limit the
indemnity covenants contained in this Contract. The State of Arizona in no way warrants that the
minimum limits contalned hereln are sufficient to protect the Vendor from liabilities that might arise out of
the purchase and use of the commodities sold under this Contract by the Vendor, his agents,
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WSCA Contract No. 01910
Breast Pumps and Related Accessories

PARTICIPATING ADDENDUM
Between
Medela Inc.
And
The State of Arizona

representatives, employees or subcontractors and Vendor is free to purchase such additional Insurance
as may be determined necessary.

A. MINIMUM SCOPE AND LIMITS OF INSURANCE: Contractor shall provide coverage at least as

broad and with limits of liabiiity not less than those stated below.

" 1. Commercial General Liability — Occurrence Form
Policy shall include bodily injury, property damage, personal injury and broad form contractual
liability.

s General Agyregate $2,000,000
+ Products — Completed Operations Aggregate $1,000,000
e Personal and Advertising Injury $1,000,000
e Fire Legal Liability $ 50,000
e Blanket Contractual Liability — Written and Oral $4,000,000
e Each Occurrence $1,000,000

2. Business Automobile Liability
Bodily Injury and Property Damage for any owned, hired, and/or non-owned vehicles used in the
performance of this Contract.

Combined Single Limit (CSL) $1,000,000

a. The policy shall be endorsed to include the following additional insured language: “The
State of Arizona, its departments, agencles, boards, commissions, universities and its

- officers, officials, agents, and employees shall be named as additional insureds with
respect to liability arising out of the activitles performed by or on bhehalf of the
Contractor, involving automobiles owned, leased, hired or borrowed by the
Contractor.”

b. Policy shall contaln a waiver of subrogation against the State of Arizona, its departments,
agencies, boards, commissions, universities and its officers, officials, agents, and employees
for losses arising from work performed by or on behalf of the Contractor.

3. Worker's Compensation and Employers' Liability

Workers' Compensation Statutory
Employers' Liability
Each Accldent $ 500,000
Disease — Each Employee $ 500,000
Disease — Policy Limit $1,000,000

a. Policy shall contain a waiver of subrogation against the State of Arizona, its departments,
agencies, boards, commissions, universities and its officers, officials, agents, and employees
for losses arising from work performed by or on bshalf of the Contractor.

b. This requirement shall not apply to: Separately, EACH confractor or subcontractor exempt
under A.R.S. § 23-901, AND when such contractor or subcontractor executes the
appropriate waiver (Sole Proprietor/Independent Contractor) form.

B. ADDITIONAL INSURANCE REQUIREMENTS: The policies are o contain, or be endorsed to

contain, the following provisions:
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WSCA Contract No. 01910
Breast Pumps and Related Accessories

PARTICIPATING ADDENDUM
Between
Medela Inc.
And
The State of Arizona

1. The State of Arizona, its departments, agencies, boards, commissions, universities. and its
officers, officials, agents, and employees wherever additional insured status is required. Such
additional insured shall be covered to the full limits of Hability purchased by the Contractor, even
if those limits of liability are in excess of those required by this Contract.

2. The Contractor's insurance coverage shall be primary insurance with respect to all other
available sources.

3. Coverage provided by the Contractor shali not be limited to the liability assumed under the
indemnification provislons of this Contract.

C. NOTICE OF CANCELLATION: With the exception of (10) day notice of cancellation for non-

payment of premium, any changes material to compliance with this contract in the Insurance
policies above shall require (30) days written notice to the State of Arizona. Such notice shall be

sent directly to (State of Arizona Department Representative’s Name & Address) and shall be

sent by certified mall, return receipt requested.

. ACCEPTABILITY OF INSURERS: Insurance is to be placed with duly licensed or approved non-
admitted insurers in the State of Arizona with an "A.M. Best’ rating of not less that A- VIl. The State
of Arizona in no way warranis that the above-required minimum insurer rating is sufficient to protect
the Vendor from potential insurer insalvency.

. VERIFICATION OF COVERAGE: Contractor shall furnish the State of Arizona with certificates of
insurance {ACORD form or equivalent approved by the State of Arizona) as required by this
Contract. The certificates for each insurance policy are to be signed by a person authorized by that
Insurer to bind caverage on its behalf.

Al certificates and endorsements are to be received and approved by the State of Arizona before
work commences. Each insurance policy required by this Contract must be in effect at or prior to
commencement of work under this Contract and remain in effect for the duration of the project.
Faiture to maintain the insurance policies as required by this Contract, or to provide evidence of
renewal, Is a material breach of contract.

All certificates required by this Contract shall be sent directly to (State of Arizona Department
Representative's Name and Address). The State of Arizona project/contract number and project
description are to be noted on the certificate of insurance. The State of Arizona reserves the right to
require complete, certified coples of all insurance policies required by this Contract at any time. DO
NOT SEND CERTIFICATES OF INSURANCE TO THE STATE OF ARIZONA'S RISK
MANAGEMENT DIVISION.

APPROVAL: Any modification or variation from the insurance requirements in this Contract must
have prior approval from the State of Arizona Department of Administration, Risk Management
Division, whose decision shall be final. Such action will not require a formal contract amendment,
but may be made by administrative action.

EXCEPTIONS: In the event the Contractor or sub-contractor{s) isfare a public entity, then the
insurance Requirements shall not apply. Such public entity shall provide a Certificate of Self-
Insurance. If the contractor or sub-confractor(s) Isfare a State of Arizona agency, board,
commission, or university then none of the above shall apply.
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WSCA Contract No. 01910
Breast Pumps and Related Accessories

PARTICIPATING ADDENDUM
Between
Medela Inc.
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3.1.5.

3.1.6.

317,

Health Insurance Portability and Accountability Act of 1996 (HIPAA)

Thie Contractor warrants that It is familiar with the requirements of HIPAA, as amended by the Health
Information Technology for Economic and Clinical Health Act {HITECH Act) of 2008, and accompanying
regulations and will comply with all applicable HIPAA requirements in the course of this Contract.
Contractor warrants that it will cooperate with the State In the course of performance of the Contract so
that both the State and Contractor will be in compliance with HIPAA, including cooperation and
coordination with the Government Information Technology Agency (GITA), Statewide- Information
Security and Privacy Office (SISPO) Chief Privacy Officer and HIPAA Coordinator and other compliance
officials required by HIPAA and its regulations. Contractor will sign any documents that are reasonably
necessary to keep the State and Contractor in compliance with HIPAA, inciuding, but not limited to,
business associate agreements.

If requested by the Arizona State Procurement Officer (SPO), Contractor agrees to sign a "Pledge To
Protect Confldential Information” and to abide by the statements addressing the creation, use and
disclosure of confidential information, including information designated as protected health information
and all other confidential or sensitive information as defined in policy. In addition, if requested,
Contractor agrees to attend or participate in HIPAA training offered by the State or to provide written
verification that the Contractor has attended or participated in job related HIPAA training that is: (1)
intended to make the Contractor proficient in HIPAA for purposes of performing the services required
and (2) presented by a HIPAA Privacy Officer or other person or program knowledgeable and
experlenced in HIPAA and who has beer approved by the GITA/SISPO Chief Privacy Officer and HIPAA
Coordinator.

ProcureAZ Electronic Ordering System

The contractor shall be registered in ProcursAZ, the State of Arizona's secure internet/web portal.
ProcureAZ allows the electronic submission of purchase orders, tracking and reporting agency
purchases and payment of contractor’s invoices under this contract.

Purchase Order Citation Requirement

All purchase orders issued by purchasing entities with the jurisdiction of this Addendum must include
the Participating State contract number and the Master Price Agresment Number 01910.

. Compliance with reporting requirements of the “American Recovery and Reinvestment Act

{ARRA) of 2009

3.1.8.1. Reporting
If or when contractor Is notified by ordering entity that a specific purchases are being made
with ARRA funds, contractor agrees to comply with the data element and reporting

requirements as defined in Section 1512 of ARRA as implemented through Office of
Management and Budget Memorandum 09-21 entitled, “Implementing Guidance for the
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Breast Pumps and Related Accessories

PARTICIPATING ADDENDUM

Between

Medela Inc.
And

The State of Arizona

3.4.8.2,

Reports on Use of Funds Pursuant to the American Recovery and Reinvestment Act of 2009”
(the Memorandum), or subseguent changes or modifications to these requirements as
published by the Office of Management and Budget. Contractor shall only comply with those
requirements In the Memorandum that are applicable to vendors. Ordering entity is
responsible for informing contractor as soon as the ordering entity is aware that ARRA funds
are being used for a purchase or purchases, Contractor will provide the required report to the
ordering entity with the invoice presented to the ordering entity for payment. The contractor,
as it relates to purchases under this contract, is not a subcontractor or subgrantee, but simply
a provider of goods and related services.

Purchase Order Requirements

Recipient/Subrecipient of funds shall specify on the first line of each purchase order placed
with Contractor utilizing ARRA funds that ARRA funds are being used to fund the purchase
order. Reciplent/Subrecipient may NOT co-mingle ARRA funds and non-ARRA funds in
single purchase order. Recipient/Subrecipient acknowledges that Contractor will not separate
such funds. The total purchase amount of all funds on any such co-mingled purchase order
will be Inciuded in any report provided by Contractor for ARRA purposes.

3.1.9. Reporting and Fees

3.1.9.1.

3.1.9.2,

Reporting

The Contractor shall be required to furnish guarterly contract usage reports to the State
Procurement Office (SPO), in a format as required by SPO, at no additional cost fo the State.

Administrative Fee

The Contractor shall assess adminisirative fees in the amount of one percent (1%} of all sales
occurring under this Addendum, not including taxes, to members of the State Purchasing
Cooperative. An updated list of State Purchasing Cooperative members may be found at the
following URL: hitp:/fspo.az.qgov/Cooperative Procurement/SPC/default.asp. At its option,
the State may expand the applicability of this fee with prior written notice and mutual
agreement of Contractor. The Contractor shall not assess the administrative fee in the form
of a line item in their invoices. Rather, the Contractor shall include the amount of the
administrative fee in their unit prices for all products and services under the Addendum. The
Contractor's WSCA pricing to the Participating Entity shall be adjusted to offset for the
equivalent fee amount All administrative fees shall be remitted to the State Procurement
Office at 100 N. 15™ Avenue, Suite 201, Phoenix, AZ 85007, no later than thirty (30) days
following the end of the calendar quarter in which the fee was assessed. Calendar quarters
shall include the months of January through March, Aprit through June, July through
September, and October through December. The Contractor's failure to collect or remit
administrative fees in a timely manner may resuit in the State exercising any recourse
avallable under the Contract or as provided by law.

4. [Purposely left blank]

Page 5 of 7




WSCA Contract No. 01910
Breast Pumps and Related Accessories

PARTICIPATING ADDENDUM
Between

Medela Inc.
And
The State of Arizona

5. Primary Contacts
The primary contact individuals for this participating addendum are as follows {or thelr named successors):

Lead State Contract Administrator

Name: Melissa Cox, Contracts Speclalist

Address: Department of General Administration, Office of State Procurement
210 11" Ave. SW Rm 201
Olympia, WA 98504-1101

Voice: (360)902-7432

Fax: {360-586-2426

Email: mcox@ga.wa.qov

Contractor

Name: Bonnie Voigt, Supervisor Government Contracts

Address: Medela, Inc., 1101 Corporate Drive, McHenry, IL 60050-7005
Volce: {815) 578-2459

Fax: {815) 759-2459

Email: bonnle.voigt@medela.com

Participating Entity

Entity Name:  The State of Arizona

Contact: Elmer Garcia

Address: Arizona Department of Administration
State Procurement Office (SPO)
100 N. 15" Ave. Phoenix, AZ 85007

Voice: {802) 542-9142
Fax: (602) 542-5508
Email; elmer.garcia@azdoa.gov

This Parficlpating Addendum and the Master Price Agreement No. 01910 (administered by the State of Washington)
together with its exhibits, set forth the entire agreement between the parties with respect to the subject matter of all
previous communications, representations or agreements, whether oral or written, with respect to the subject matter
hereof. Terms and conditions inconsistent with, contrary or in addition to the terms and conditions of this Addendum and
the Price Agreement, together with its exhibits, shall not be added to or incorporated into this Addendum or the Price
Agreement and its exhibits, by any subsequent purchase order or otherwise, and any such attempts to add or incorporate
such terms and conditions are hereby rejected. The terms and conditions of this Addendum and the Price Agreement
and its exhibits shall prevail and govern in the case of any such inconsistent or additional terms within the Participating
State.
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PARTICIPATING ADDENDUM
Between

Medela Inc.
And

The State of Arizona

MASTER PRICE AGREEMENT

MEDELA, Inc.
Washington Contract Number: 01910
(hereinafter “Contractor”)

And

The State of Arizona
Department of Administration
State Procurement Office (SPO)
(hereinafter, “Participating Entity")

IN WITNESS WHEREOF, the partles have executed this Addendum as of the date of execution by both parties below:

State of Arizona MEDELA Inc.
e / ~
@mw ﬁo,fm 5 4~ \uu_j Vi ? L Sl
Signature Sigﬁé’ture
Susan J. Bayer CPPB, C.P.M. Bonnie Voigt
100 N, 15" Ave. Ste. 201 1101 Corpaorate Drive
Phoenix, AZ 85007 McHenry, IL 60050-7005
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ATTACHMENT 3.1.1

UNIFORM TERMS AND CONDITIONS

Version 8

1. Definition of Terms

As used in this Solicitation and any resulting Contract, the terms listed befow are defined as

follows:

1.1.

"Atfachment” means any itern the Solicitation requires the Offeror to submit as part of the
Offer. .

1.2. “Coniract’ means the combination of the Solicitation, including the Uniform and Special
Instructions to Offerors, the Uniform and Special Terms and Conditions, and the
Specifications and Statement or Scope of Work; the Offer and any Best and Final Offers;
and any Solicitation Amendments or Confract Amendments.

1.3.  "Contract Amendment” means a written document signed by the Procurement Officer that
is issued for the purpose of making changes In the Contract,

1.4, “Contractor’ means any person who has a Contract with the State.

1.5. “Days"means calendar days unless otherwise specified.

1.6.  “Exhibit’ means any item labeled as an Exhibit in the Solicitation or placed in the Exhibits
section of the Solicitation.

1.7. “Grafuity” means a payment, loan, subscription, advance, deposit of money, services, or
anything of more than nominal value, present or promised, unless consideration of
substantially equal or greater value is received.

1.8.  “Materials” means all property, including equipment, supplies, printing, insurance and
leases of property but does not include land, a permanent interest in land or real property
or leasing space.

1.9. “Procurement Qfficer” means the person, or his or her designee, duly authorized by the
State to enter Info and administer Contracts and make written determinations with respect
{o the Contract,

1.10. “Services"means the furnishing of iabor, ime or effort by a centractor or subcontractor
which does not involve the delivery of a specific end product other than required reports
and performance, but does not include employment agreements or collective bargaining
agreements,

1.11. “Subconiract” means any Contract, express or Implied, between the Contractor and
another party or between a subcontractor and another party delegating or assigning, in
whole or in part, the making or furnishing of any matetial or any service required for the
performance of the Contract.

112. “State”means the State of Arizona and Department or Agency of the State that executes
the Contract.

1.13. “State Fiscal Year'means the period beginning with July 1 and ending June 30.

2. Contract Interpretation

2.1.  Arizona Law. The Arizona law applies to this Contract including, where applicable, the

Uniform Commercial Code as adopted by the State of Arizona and the Arizona
Uniform Terms and Condltions Page 1 of 9
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Procurement Code, Arizona Revised Statutes (A.R.S.) Title 41, Chapter 23, and its
implementing rules, Arizona Administrative Code (A.A.C.) Title 2, Chapter 7.

2.2, implied Contract Terms. Each provision of law and any terms required by law to be in this
Contract are a part of this Contract as if fully stated-in it.

2.3. Contract Order of Precedence. In the event of a conflict in the provisions of the Contract,
as accepted by the State and as they may be amended, the following shall prevail in the
order set forth below:

2.3.1. Special Terms and Conditions;

| 2.3.2. Uniform Terms and Conditions;
2.3.3. Statement or Scope c;f Work;
2.3.4, Specifications;
2.3.5. Attachments;
2.3.6, Exhibits,
2.3.7. Documents referenced or included in the Solicitation,

2.4, Relationship of Parties. The Contractor under this Contract is an independent Contractor.

Neither party to this Contract shall be deemed to be the employee or agent of the other
party to the Contract.

2.5, Severability. The provisions of this Contract are severable. Any term or condition
deemed illegal or invalid shall not affect any other term or condition of the Contract.

2.8, . No Parole Evidence. This Contractis Intended by the parties as a final and complete
expression of their agreement. No course of prior dealings between the parties and no
usage of the trade shall supplement or explain any terms used in this document and no
other understanding either oral or in writing shall be binding.

2.1. No Waiver. Either party’s failure to insist on strict performance of any term or condition of
the Contract shall not be deemed a waiver of that term or condition even if the party
accepting or acquiescing in the nonconforming performance knows of the nature of the
performance and fails to object to it.

3 Contract Administration and Operation

3.1 Records. Under A.R.S. § 35-214 and § 35-215, the Contractor shall retain and shall
contractually require each subcontractor to retain all data and other “records” relating to
the acquisition and performance of the Contract for a period of five years after the
completion of the Contract. All records shall be subject to inspection and audit by the
State at reasonable times. Upon request, the Contractor shall produce a legible copy of
any or all such records.

3.2.  Non-Discrimination. The Contractor shall comply with State Executive Order No. 2009-09
and all other applicable Federal and State laws, rules and regulations, including the
Americans with Disabilities Act.

3.3.  Audit. Pursuant to ARS § 35-214, at any time during the term of this Contract and five (5
years thereafter, the Contractor's or any subcontractor's books and records shall be
subject to audit by the State and, where applicable, the Federal Government, to the extent
that the books and records relate to the performance of the Confract or Subcontract.

Uniform Terms and Conditions Page 2 of 9
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34.

3.5,

3.6.

3.7.

3.8,

3.9

3.10

3.1

Facilities Inspection and Materials Testing. The Contractor agrees to permit access to its
facllities, subcontractor faciities and the Coniractor’s processes or services, at
reasonable times for inspection of the facilities or materials covered under this Contract.
The State shall also have the right to test, at its own cost, the materials to be supplied
under this Contract. Neither inspection of the Contractor's facilities nor materials testing
shall constitute final acceptance of the materials or services. If the State determines non-
compliance of the materials, the Contractor shall be responsible for the payment of ail
costs incurred by the State for testing and inspection.

Notices. Notices to the Confractor required by this Contract shall be made by the State to
the person indicated on the Offer and Acceptance form submitted by the Contractor
unless otherwise stated in the Contract. Notices to the State required by the Contract
shall be made by the Contractor to the Solicitation Contact Person indicated on the
Solicitation cover sheet, unless otherwise stated in the Contract. An authorized
Procurement Officer and an authorized Contractor representative may change their
respective person to whom notice shall be given by written notice to the other and an
amendment to the Contract shall not be necessary.

Advertising, Publishing and Promotion of Contract. The Contractor shall not use,
advertise or promote information for commercial benefit concerning this Contract without
the prior written approval of the Procurement Officer.

Property of the State. Any materials, including reports, computer programs and other
deliverables, created under this Contract are the sole property of the State. The
Contractor is not entitied to a patent or copyright on those materials and may not transfer
the patent or copyright to anyone eise. The Confractor shall not use or release these
materials without the prior written consent of the State.

Ownership of Intellectual Property. Any and all intellectual property, including but not
limited to copyright, invention, trademark, trade name, service mark, and/or trade secrets
created or conceived pursuant to or as a resuilt of this contract and any related
subcontract (“Intellectual Property”}, shall be work made for hire and the State shall be
considered the creator of such Intellectual Property. The agency, department, division,
board or commission of the State of Arizona requesting the issuance of this contract shall
own (for and on behalf of the State) the entire right, title and interest to the Intellectual
Property throughout the world. Contractor shall notify the State, within thirty (30) days, of
the creation of any Intellectual Property by it or its subcontractor(s). Contractor, on behalf
of itself and any subcontractor(s), agrees to execute any and all document(s) necessary
to assure ownership of the Intellectual Property vests in the State and shall take no
affirmative actions that might have the effect of vesting all or part of the Intellectual
Property in any entity other than the State. The Inteflectual Property shall not be disclosed
by contractor or its subcontractor(s) to any entity not the State without the express written
authorization of the agency, department, division, board or commission of the State of
Arizona requesting the Issuance of this contract.

Federal Immigration and Nationality Act. The contractor shall comply with all federal,
state and local immigration laws and regulations relating to the immigration status of their
employees during the term of the contract. Further, the contractor shail flow down this
requirement to all subcontractors utilized during the term of the contract. The State shall
retain the right to perform random audits of contractor and subcontractor records or to
inspect papers of any employee thereof fo ensure compliance. Should the State
determine that the contractor andfor any subcontractors be found noncompllant, the State
may pursue all remedies allowed by faw, including, but not limited to; suspension of work,
termination of the contract for default and suspension and/or debarment of the contractor.

E-Verify Requirements. In accordance with A.R.S. § 41-4401, Contractor warrants
compliance with all Federal immigration laws and regulations relating to employees and
warrants its compliance with Section A.R.S. § 23-214, Subsection A.

Scrufinized Businesses. In accordance with A.R.S. § 35-391 and A.R.S. § 35-393,
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5.

3.42

Contractor certifies that the Contractor does not have scrutinized business operations in
Sudan or Iran.

Offshore Performance of Work Prohibited.
Any services that are described in the specifications or scope of worl that directly serve

the State of Arizona or its clients and involve access to secure or sensitive data or
personal client data shall be performed within the defined territories of the United States.
Unless specifically stated otherwise in the specifications, this paragraph does not apply to
indirect or "overhead' services, redundant back-up services or services that are incidental
to the performance of the contract. This provision applies to work performed by
subcontractors at all tlers.

Costs and Paymenis

4.1.

4.2,

4.3,

44,

4.5,

Payments. Payments shall comply with the requirements of A.R.S. Titles 35 and 41, Net
30 days. Upon receipt and acceptance of goods or services, the Contractor shall submit a
complete and accurate invoice for payment from the State within thirty (30) days.

Delivery. Unless stated otherwise in the Contract, all prices shall be F.O.B. Destination
and shall include all frelght delivery and unloading at the destination.

Applicable Taxes.

4.3.1, Payment of Taxes. The Contractor shall be responsible for paying all applicable
taxes.

4.3.2. State and Local Transaction Privilege Taxes, The State of Arizona is subject to
all applicable state and local transaction privilege taxes. Transaction privilege
taxes apply to the sale and are the responsibility of the seller to remit. Failure to
collect such taxes from the buyer does not relieve the seller from its obligation to
remit taxes.

4.3.3. Tax Indemnification. Contractor and all subcontractors shall pay all Federal, state
and local taxes applicable to its operation and any persons employed by the
Contractor. Confractor shall, and require all subcontractors to hold the State
harmless from any responsibllity for taxes, damages and interest, if applicable,
contributions required under Federal, and/or state and local laws and regulations
and any other costs including fransaction privilege taxes, unemployment
compensation insurance, Soclal Security and Worker's Compensation.

43.4. IRS W9 Form. In order to receive payment the Contractor shall have a current
1.R.S. W9 Form on file with the State of Arizona, unless not required by law,

Avallability of Funds for the Next State fiscal year. Funds may not presently be available
for performance under this Contract beyond the cuirent state fiscal year. No legal liability
on the part of the State for any payment may arise under this Contract heyond the current
state fiscal year until funds are made available for performance of this Contract.

Availability of Funds for the current State fiscal year. Should the State Legislature enter
back into sesslon and reduce the appropriations or for any reason and these goods or
services are not funded, the State may take any of the following actions:

45.1. Accept a decrease in price offered by the contractor;
4,52, Cancel the Contract; or

45.3. Cancel the confract and re-solicit the requirements.

Contract Changes
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5.1. Amendments. This Contract is issued under ihe authority of the Procurement Officer who
signed this Contract. The Contract may be modifled only through a Contract Amendment
within the scope of the Contract. Changes to the Contract, including the addition of worls or
materials, the revision of payment terms, or the substitution of work or materials, directed
by a person who is not specifically authorized by the procurement officer In writing or made
unilaterally by the Contractor are violations of the Contract and of applicable jaw. Such
changes, including unauthorized written Contract Amendments shall be void and without
effect, and the Contractor shall not be entitied to any claim under this Contract based on
those changes.

5.2. Subcontracts. The Contractor shall not enter into any Subcontract under this Contract for
the performance of this contract without the advance written approval of the Procurement
Officer. The Contractor shall clearly list any proposed subcontractors and the
subcontractor’s proposed responsibilities. The Subcontract shall incorporate by reference
the terms and conditions of this Confract.

5.3. Assignment and Delegation. The Contractor shall not assign any right nor delegate any
duty under this Contract without the prior written approval of the Procurement Officer. The
State shall not unreasonably withhold approval.

6. Risk and Liability

6.1. Risk of Loss: The Contractor shall bear all loss of conforming material covered under this
Contract untit received by authorized personnel at the location designated in the purchase
order or Contract. Mere receipt does not constitute final acceptance. The risk of loss for
nonconforming materials shall remain with the Contractor regardless of receipt.

6.2, Indemnification

6.2.1. Contractor/Vendor indemnification (Not Public Agency) The parties to this
contract agree that the State of Arizona, its departments, agencies, boards and
commissions shall be indemnified and held harmiess by the contractor for the
vicarious liability of the State as a resuit of entering into this contract. However,
the parties further agree that the State of Arizona, its departments, agencies,
boards and commissions shall be responsibie for its own negligence. Each party
to this contract is responsible for its own negligence.

6.2.2. Public Agency Language Only Each party (as 'indemnitor') agrees to indemnify,
defend, and hold harmless the other party (as 'indemnitee’) from and against any
and all ¢laims, losses, Itability, costs, or expenses (including reasonable
attorney's fees) (hereinaiter collectively referred to as ‘claims') arising out of
bodily injury of any person {including death) or property damage but only to the
extent that such claims which result in vicarious/derivative liability to the
indemnitee, are caused by the act, omission, negligence, misconduct, or other
fault of the indemnitor, lts officers, officials, agents, employees, or volunteers.”

8.3. Indemnification - Patent and Copyright. The Contractor shall indemnify and hold harmiess
the State against any liability, including costs and expenses, for infringement of any
patent, trademark or copyright arising out of Contract performance or use by the State of
materiats furnished or work performed under this Gontract. The State shall reasonably
notify the Contractor of any claim for which it may be liable under this paragraph. if the
contractor is insured pursuant to A.R.S. § 41-621 and § 35-154, this section shall not

apply. -

6.4.  Force Mafeure.

6.4.1 Exceptfor payment of sums due, neither party shall be liable to the other nor
deemed in default under this Contract if and to the extent that such party’s
performance of this Contract is prevented by reason of force majeure. The term
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“force mafsure” means an occurrence that is beyond the control of the party
affected and occurs without its fault or negligence. Without limiting the foregoing,
force majeure includes acts of God; acts of the public enemy; war; riots; strikes;
mobilization; labor disputes; civil disorders; fire; flood; lockouts; injunctions-
intervention-acts; or fallures or refusals to act by government authority; and other
similar occurrences beyond the control of the party declaring force majeure which
such party is unable to prevent by exercising reasonable diligence.

6.4.2. Force Majeure shall not include the following occurrences:

6.4.2.1. Late delivery of equipment or materials caused by congestion at a
manufacturer’s plant or elsewhere, or an oversold condition of the
market;

6.4.2.2. Late performance by a subcontractor unless the delay arises out of a
force majeure occurrence in accordance with this force majeure term and
condition; or

6.4.2.3. Inability of either the Gontractor or any subconiractor to acquire or
maintain any required Insurance, bonds, licenses or permits,

6.4.3. If either party is delayed at any time in the progress of the work by force majeure,
the delayed party shall notify the other party In writing of such delay, as soon as is
practicable and no later than the following working day, of the commencement
thereof and shall specify the causes of such delay in such notice. Such notice
shall be delivered or mailed certifled-return receipt and shall make a specific
reference to this article, thereby invoking its provisions. The delayed party shall
cause such delay to cease as soon as practicable and shall notify the other party
in writing when it has done so. The time of completion shall be extended by
Contract Amendment for a period of time equal to the time that results or effects
of such delay prevent the delayed party from performing in accordance with this
Contract.

6.4.4. Any delay or failure in performance by either parly hereto shall not constitute
default hereunder or give rise to any claim for damages or loss of anticipated
profits if, and to the extent that such defay or failure is caused by force majeure.

6.5.  Third Party Antitrust Violations. The Contractor assigns to the State any claim for
overcharges resulting from antitrust violations to the extent that those violations concen
materials or services supplied by third parties to the Contractor, toward fulfiliment of this

Contract.
7. Warranties
7.1, Liens. The Contractor warrants that the materials supplied under this Contract are free of

liens and shall remain free of liens.

7.2.  Quality. Unless otherwise modified eisewhere in these terms and conditions, the
Contractor warrants that, for one year after acceptance by the State of the materials, they
shall be:

7.24. Of a quality to pass without objection in the frade under the Contract description;

7.2.2. Fitfor the intended purposes for which the materials are used;

7.2.3.  Within the variations permitted by the Contract and are of even kind, quantity, and
quality within each unit and among all units;

7.2.4. Adequately contained, packaged and marked as the Contract may require; and
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8.

7.3.

7.4.

7.5,

7.6,

7.2.5. Conform to the written promises or affirmations of fact made by the Contractor.

Fithess. The Contractor warrants that any material supplied to the State shall fully
conform to all requirements of the Contract and all representations of the Contractor, and
shall be fit for all purposes and uses required by the Contract.

inspection/Testing. The warranties set forth in subparagraphs 7.1 through 7.3 of this
paragraph are not affected by inspection or testing of or payment for the materials by the
State.

Compliance With Applicable Laws. The materials and services supplied under this
Contract shall comply with all applicable Federal, state and local laws, and the Contractor
shall maintain all applicable license and permit requirements.

Survival of Rights and Obligations after Coniract Expiration or Termination.

7.6.1. Contractor's Representations and Warranties. All representations and warranties
made by the Contractor under this Contract shall survive the expiration or
termination hereof. In addition, the parties hereto acknowledge that pursuani to
A.R.S. §12-510, except as provided in AR.S. § 12-529, the State is not subject
to or barred by any limitations of actions prescribed in A.R.S,, Title 12, Chapter 5.

7.6.2. Purchase Orders. The Contractor shall, in accordance with all terms and
conditions of the Gontract, fully perform and shalf be obligated to comply with ail
purchase orders received by the Contractor prior to the expiration or termination
hereof, unless otherwise directed in writing by the Pracurement Officer, including,
without limitation, all purchase orders received prior to but not fully performed and
satisfied at the expiration or termination of this Contract.

State's Contractual Remedies

8.1,

8.2,

8.3.

8.4.

Right to Assurance. If the State in good faith has reason to believe that the Contractor
does not intend to, or is unable to perform or continue performing under this Confract, the
Procurement Officer may demand In writing that the Contractor give a written assurance
of intent to perform. Failure by the Contractor to provide written assurance within the
number of Days specified in the demand may, at the State's option, be the basis for
terminating the Contract under the Uniform Terms and Conditions or other rights and
remedies available by law or provided by the contract.

Siop Work Order.

82.1. The State may, at any time, by written order to the Contractor, require the
Contractor to stop all or any part, of the work called for by this Contract for
perlod(s) of days indicated by the State after the order is delivered to the
Contractor. The order shall be specifically identified as a siop work order issued
under this clause. Upon receipt of the order, the Contractor shali immediately
comply with its terms and take all reasonable steps to minimize the incurrence of
costs allocable to the work covered by the order during the period of work
stoppage.

8.2.2. If a stop work order issued under this clause Is canceled or the period of the order
or any extension expires, the Contractor shall resume work. The Procurement
Officer shall make an equitable adjustment in the delivery schedule or Contract
price, or both, and the Contract shall be amended in writing accordingly.

Non-exclusive Remedies. The rights and the remedies of the State under this Contract
are not exclusive,

Nonconforming Tender. Materlals or services supplied under this Coniract shalt fully
comply with the Contract. The delivery of materlals or services or a portion of the
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8.5.

materials or services that do not fully comply constitutes a breach of contract. On delivery
of nonconforming materials or services, the State may terminate the Contract for default
under applicable termination clauses in the Contract, exercise any of its rights and
remedies under the Uniform Commercial Cods, or pursue any other right or remedy
available to if.

Right of Offset. The State shall be entitled to offset against any sums due the Contractor,
any expenses or costs incurred by the State, or damages assessed by the State
concerning the Contractor's non-conforming performance or failure to perform the
Contract, including expenses, costs and damages described in the Uniform Terms and
Conditions.

9. Contract Termination

9.1.

9.2.

9.3.

9.4,

8.5,

Cancellation for Conflict of Interest, Pursuant to A.R.S. § 38-511, the State may cancel
this Contract within three (3) years after Contract execution without penalty or further
obligation If any person significantly involved in initiating, negotiating, securing, drafting or
creating the Contract on behalf of the State is or becomes at any time while the Contract
or an extension of the Contract is in effect an employee of or a consultant to any other
party to this Contract with respect to the subject matter of the Contract. The cancellation
shall be effective when the Contractor receives written notice of the cancellation unless
the notice specifies a later fime. If the Confractor is a political subdivision of the State, it
may also cancel this Contract as provided in A.R.S. § 38-511.

Gratulties. The State may, by written notice, terminate this Contract, in whole or in part, if
the State determines that employment or a Gratuity was offered or made by the
Contractor or a representative of the Contractor fo any officer or employee of the State for
the purpose of influencing the outcome of the procurement or securing the Goniract, an
amendment to the Contract, or favorable freatment concerning the Coniract, including the
making of any determination or decision about contract performance. The State, in
addition to any other rights or remedies, shall be entitled to recover exemplary damages
in the amount of three times the value of the Gratuity offered by the Contractor.

Suspension or Debarment. The State may, by written notice to the Contractor,
immediately terminate this Contract if the State determines that the Contractor has been
debarred, suspended or otherwise lawfully prohibited from participating In any public
procurement activity, including but not limited to, being disapproved as a subconiractor of
any public procurement unit or other governmental body. Submittal of an offer or
execution of a contract shall aitest that the contractor Is not currently suspended or
debarred. If the contractor becomes suspended or debarred, the contractor shall
immediately notify the State.

Termination for Convenience. The State reserves the right to terminate the Confract, in
whole or in part at any time when in the best interest of the State, without penalty or
recourse. Upon receipt of the written notice, the Contractor shall stop all work, as directed
in the notice, notify all subcontractors of the effective date of the termination and minimize
all further costs to the State. In the event of termination under this paragraph, all
documents, data and reports prepared by the Contractor under the Contract shall become
the property of and be delivered to the State upon demand. The Contractor shall be
entitled to receive just and equitable compensation for work in progress, work completed
and materials accepted before the effective date of the termination. The cost principles
and procedures provided In A.A.C. R2-7-701 shall apply.

Termination for Default.

8,51, In addition to the rights reserved in the contract, the State may terminate the
Contract in whole or in part due to the failure of the Contractor to comply with any
term or condition of the Confract, to acquire and maintain all required insurance
policies, bonds, licenses and permits, or to make satisfactory progress in
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10.

1.

12.

performing the Coniract. The Procurement Officer shall provide written notice of
the termination and the reasons for it to the Contractor.

9.5.2. Upon termination under this paragraph, all goods, materials, documents, data and
reports prepared by the Contractor under the Contract shall become the property
of and be delivered to the State on demand.

9.53. The State may, upon termination of this Contract, procure, on terms and in the
manner that it deems appropriate, materials or services to replace those under
this Contract. The Contractor shall be liable to the State for any excess costs
incurred by the Siate in procuring materials or services in substitution for those
due from the Contractor.

9.6. Continuation of Performance Through Termination. The Contractor shall continue to
perform, in accordance with the requirements of the Contract, up to the date of
termination, as directed in the termination notice.

Contract Claims

All contract claims or controversies under this Contract shall be resolved according to A.R.S. Title
41, Chapter 23, Article 9, and rules adopted thereunder.

Arbitration

The parties to this Contract agrae to resolve all disputes arising out of or relating to this contract
through arbitration, after exhausting applicable administrative review, to the extent requived by
A.R.S. § 12-1518, except as may be required by other applicable statutes (Title 41}).

Comments Welcome

The State Procurement Office periodically reviews the Uniform Terms and Conditions and
welcomes any comments you may have. Please submit your comments to; State Procurement
Administrator, State Procurement Office, 100 North 15" Avenue, Suite 201, Phoenix, Arizona,
85007,
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